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SUBJECT: Z13-11: BEHAVIORAL HEALTH HOSPITALS: REQUEST TO AMEND
THE LAND DEVELOPMENT CODE, DIVISION 6 USE DEFINITIONS;
ARTICLE 6.1 USE DEFINITIONS, RELATED TO REVISING THE
DEFINITION FOR "HOSPITAL" TO INCLUDE "BEHAVIORAL
HEALTH SERVICES".

STRATEGIC INITIATIVE: Community Livability

The proposed text amendment will clearly identify in-patient behavioral health care as a type of

hospital, thus ensuring that Gilbert provides locations for this type of health care facility.

RECOMMENDED MOTION

FOR THE REASONS SET FORTH IN THE STAFF REPORT, MOVE TO
RECOMMEND APPROVAL TO THE TOWN COUNCIL FOR Z13-11, ATEXT
AMENDMENT TO THE LAND DEVELOPMENT CODE (LDC) TO CLARIFY THAT
THE DEFINITION OF HOSPITAL INCLUDES BEHAVIORAL HEALTH HOSPITALS.
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BACKGROUND/DISCUSSION

History
Date Action
July 3, 2013 Planning Commission discussed the proposed Behavioral Health Hospital

text amendment and conducted the Citizen Review meeting, but did not
initiate the text amendment.

December 4,2013  Planning Commission conducted a second Citizen Review meeting and
initiated this text amendment.

Overview

This proposed text amendment will improve the use definition for “Hospital” to specify that it
includes behavioral health care services. Specifically, the amendment will include a behavioral
health hospital providing in-patient medical care for alcoholic, narcotic, or psychopathic patients
as a type of hospital.

Town Council members requested that staff explore an amendment to the Zoning Code to
address these types of mental health facilities after two commercial sites in Gilbert were chosen
as potential locations for behavioral health hospitals. During the approval process for the two
2013 Design Review cases for the behavioral health hospitals, town residents discussed several
concerns regarding the placement of these facilities. Some of the most common concerns were:

Patients will be unsupervised and will unknowingly leave facility
Proximity to and too much visibility from facility to adjacent school(s)
Decline/loss of economic development in general vicinity
Unsatisfactory program completion rate of patients

Some town residents also supported the behavioral health hospitals and offered the following
comments:
e Beneficial to residents as well as returning Veterans in need of behavioral care

e Many medical facilities do not have accompanying psychiatric treatment areas
e Patients are provided transportation and do not leave inebriated or intoxicated



Planning staff performed extensive research on zoning regulations related to behavioral health
facilities within seven Arizona cities and three communities known to have these facilities in
Colorado, Ohio and Texas. Staff determined that:

1. Most cities classify inpatient behavioral health facilities as hospitals. Chandler,
Glendale, Phoenix, Scottsdale, Tempe and Tucson classify behavioral health inpatient
facilities as hospitals and numerous hospitals incorporate behavioral health care units
and services. They fall within the “hospital” use classification for land use and
zoning purposes. Of the seven Arizona cities surveyed, only Prescott categorizes this
use as “Assisted Living”.

2. These types of hospitals are permitted “by-right” in certain zoning districts and by use
permit approval in other districts. As discussed below, Gilbert’s zoning code follows
this same process.

3. None of the ten cities surveyed require any separation distances or special buffering
from behavioral health facilities to other uses.

4. The Arizona Department of Health Services (AZDHS) Division of Behavioral Health
Services defines Inpatient Services as follows: Inpatient Services. “A behavioral
health service provided in a psychiatric acute hospital (including a psychiatric unit in
a general hospital), a residential treatment center for persons under the age of 21, or a
sub-acute facility.” Inpatient behavioral health services may be provided in a general
hospital. Moreover, AZDHS has recently issued new rules integrating behavioral
health licensing into medical facilities licensing, including hospitals.

5. Data comparing police calls for service at general hospitals and behavioral health
hospitals show that on average, general medical hospitals place more police calls than
the behavioral health hospitals.

Gilbert’s “Hospital” use is permitted by right in two Commercial zoning districts (General
Commercial and Regional Commercial) as well as the Public Facility/Institutional district, and
by approval of a Conditional Use Permit in one Office (General Office) and one Employment
(Business Park) district.

Based on the characteristics of behavioral health care facilities, the types of activities that occur
in conjunction with this use, and the research and findings summarized above, Planning staff
finds this use most closely resembles a hospital use classification when in-patient care is
provided. Staff is of the opinion that amending the “Hospital” use definition to include
behavioral health care is the most effective approach to regulating this use consistently. The
effect of this text amendment will be to make clear that the definition of hospital includes
behavioral health hospitals.

Proposed Zoning Code Amendment
Planning staff proposes a text amendment to the Land Development Code’s (LDC) Use

Definitions. Article 6.1 Use Definitions is hereby amended to read as follows (additions in ALL
CAPS; deletions in strikeout):




Article 6.1 Use Definitions

*kk

Health Care Facilities.

Hospital. A facility licensed by the State of Arizona that provides HEALTH SERVICES
INCLUDING diagnosis and treatment of patients and inpatient care by a medical staff. THIS
USE INCLUDES BEHAVIORAL HEALTH HOSPITALS PROVIDING IN-PATIENT
MEDICAL CARE FOR ALCOHOLIC, NARCOTIC, OR PSYCHOPATHIC PATIENTS.

Urgent Care Facility. A facility licensed by the Arizona State Department of Health Services
that provides emergency medical services with no provision for continuing care on an inpatient
basis.

*kk

PUBLIC NOTIFICATION AND INPUT

Two Citizen Review meetings were held on July 3, and December 4, 2013. A notice of public
hearing was published in a newspaper of general circulation in the Town, and an official notice
was posted in all the required public places within the Town.

Staff has received no comment from the public on this proposed text amendment.

STAFEF RECOMMENDATION

For the following reasons: the proposed amendments will clearly identify in-patient behavioral
health care as a type of hospital, thus ensuring that Gilbert provides locations for this type of
health care facility, the Planning Commission moves to recommend approval to the Town
Council for Z13-11, a request to amend the Land Development Code to add behavioral health
hospitals to the “Hospital” use definition.

Respectfully submitted,
Mike Milillo

Senior Planner, CSBA
Attachments:

1. Minutes of the Planning Commission Study Session, dated December 4, 2013



Z13-11

Attachment 1: Minutes of the Planning Commission
Study Session, dated December 4, 2013

March 5, 2014

713-32 - Rezone and modify the Development Plan for approximate 5.9 acres of real properfy

generally located at the southeast corner of Wade Drive and Vest Avenue from the Towp/of Gilbert
Single Family-Detached (SF-D) with a Planned Area Development (PAD) overlay zopifig district to
conventional Multi-Family/Low Density (MF-L) zoning district.

Senior Planner Maria Cadavid displayed an aerial map and noted that this application was part of Cooley
Station. The request is for a rezoning of 6 acres for a LDS meetinghouse facility at that location. The
applicant states that the reason they are requesting the Multifamily Low de/signation is because in those
land use classifications Multifamily Low is one of the recommended zoning districts to achieve the desired
density. The owner of the land prefers that zoning district designation. Staff does not have any issues with
that as the applicant exceeds all the setbacks and standards and are short only on the open space because in
a conventional multifamily apartment development that numberis fairly large. This is a minor church
facility and besides the building and the parking field everything else will be landscaped. Fulton homes
have a proposal for homes right across the street from this facility. Staff is reviewing another residential
development East and South of the site. Staff feels that this is a use that complements all of those
residential densities. Another point that staff has discussed with the applicant and which they have accepted
is to maintain the 6 acres as part of Cooley Station.

Commissioner Fuller said that his concern was what would happen if for some reason a church wasn’t
developed on the site and down the road it sells with a multifamily low zoning.

Planner Cadavid said that whal was presented was the development exhibit for that portion of parcel 1A of
Cooley station.

Commissioner Biancly'x{éid that if it was a place of worship why they would need the rezone.

Ms. Cadavid stated that Single Family and Single-Family Detached do not permit a place of worship. The
applicant poipfs out that in the general plan, in parentheses, where they make zoning recommendations to
achieve dexfsity and those are those districts plus the Multifamily Low. The applicant states that they will
stick with the MF — L and comply as much as they can so that they do not have to do a General Plan
Amegridment. The owner of the land also agrees with that because they want to maintain that comparable
density in the surrounding areas.

Z13-11 - Behavioral Health Hospitals - Citizen Review and initiation of amendment to the Town of
Gilbert Land Development Code, Chapter I Zoning Regulations, Division 2 Land Use Designations,
to amend: (1) Article 2.3 Commercial Districts, Section 2.303 Land Use Regulations, Table 2.303
Land Use Regulations - Commercial Districts related to adding a new Use Classification for
""Behavioral Health Hospital'; (2) Article 2.5 Office Districts, Section 2.503 Land Use Regulations,
Table 2.503 Land Use Regulations - Office Districts related to adding a new Use Classification for
""Behavioral Health Hospital''; (3) Article 2.6 Employment Districts, Section 2.603 Land Use
Regulations, Table 2.603 Land Use Regulations - Employment Districts related to adding a new Use
Classification for '"Behavioral Health Hospital''; (4) Article 2.7 Public Facility/Institutional District,
Section 2.702 Land Use Regulations, Table 2.702 Land Use Regulations - Public Facility/Institutional
District related to adding a new Use Classification for '"Behavioral Health Hospital'; and (5)
Division 6 Use Definitions, Article 6.1 Use Definitions, related to adding a new definition for
"Behavioral Health Hospital"'.

Senior Planner Mike Milillo stated that Z 13 — 11 is a study session item for behavioral health hospitals.
This item was originally thought of in the spring when there was a behavioral health hospital that came into
the community and there was some thought that perhaps they should differentiate between behavior health
hospitals and general medical hospitals. Planner Milillo asked the Commission to focus their attention on
pages 2 and 3 of the staff report and the relevant information compiled by staff which is as follows:

Summary of Relevant Information Compiled by Staff:

Planning Commission
Study Session 12-4-13
4



e  Comparison of Hospital Definitions: (See Attachment 1)

e Staff researched the definitions and zoning regulations in ten communities both within
Arizona and out of state. Local communities include Tempe, Chandler, Glendale,
Scottsdale and Phoenix. Other Arizona communities include Prescott and Tucson.
Comparable communities outside Arizona include Louisville, Colorado, Carrollton,
Texas and Dublin, Ohio.

e Ofthe seven Arizona cities researched, six include behavioral health hospitals under the
hospital definition.

e Ofthe local (Phoenix area) cities researched, four allow hospitals by-right and by use
permit depending upon the specific zoning district and one allows them by use permit
only.

o  All three out-of-state communities researched include behavioral health hospitals under
the hospital definition.

e Police Calls for Service Comparison: (See Attachment 2)

e Police Department staff researched calls for service data at three Gilbert hospitals and
three behavioral health hospitals located out-of-state.

e Police calls for service appear to be higher at General Medical Hospitals than at
Behavioral Health Hospitals. Even adjusting for the larger size of two of Gilbert’s
hospitals, their average calls for service are higher than those at the behavioral health
facilities.

e In the three out-of-state jurisdictions from which data was received, the presence of a
behavioral health facility appears to have had no impact on calls for service in the areas
surrounding the facilities.

e  Zoning Administrator Interpretation: (See Attachment 3)

e The Zoning Administrator recently prepared a formal interpretation at the request of an
applicant challenging the location of a behavioral health hospital in the Regional
Commercial (RC) zoning district.

e In making the requested determination, the Zoning Administrator considered Arizona
State Department of Health Services (AZDHS) definitions and rules, which implicitly
recognize that behavioral health facilities and hospitals are regulated and licensed as
medical facilities without meaningful distinctions.

e  This Zoning Interpretation found that:

1) The proposed behavioral health hospital both meets the definition and
is substantially similar to a “Hospital” and “Medical Offices and
Clinics” as those uses are defined in the LDC.

2) The proposed behavioral health hospital is a permitted use in the
Regional Commercial (RC) zoning district under the Land
Development Code.

Planner Milillo reminded the Commission that they received a presentation on the case in July but they held
the citizen review meeting and did not initiate the item. The text amendment is still not initiated and will be
left to the Planning Commissions discretion. Mr. Milillo referred to the above information on hospital
comparisons and noted that the outlier in Arizona is the city of Prescott which classifies them as assisted
living facilities. Gilbert does have a land use classification for assisted living facilities; however, it does not
include behavioral health hospitals. Because of the claims that there would be a lot of crime associated with
behavioral health facilities staff looked at police calls for service and Mr. Milillo referred to the above
information in reference to those. Planner Milillo referred to the above information regarding the Zoning
Administrators interpretation of the definition of behavioral health hospitals. He noted that the Zoning
Administrator issued the interpretation that “hospital” is really the appropriate use classification for all of
the inpatient activities and that for outpatient activities it would more likely be “medical clinics.” Both of
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those are permitted in the Regional Commercial zoning district which is the subject of the zoning
interpretation. Mr. Milillo said that staff had made three conclusions which are as follows from page 3 of
the staff report:

1) Gilbert’s Land Development Code’s classification of behavioral health facilities as hospitals is
consistent with the Zoning Code use classifications of most other communities.

2) Behavioral health facilities do not generate a greater number of Police calls for service than
general medical hospitals.

3) There are no compelling reasons to establish a new use classification for behavioral health
hospitals.

Planner Milillo said that it was somewhat unusual that instead of requesting that the Planning Commission
actually initiates this, staff is presenting it as a potential LDC text amendment. If the Commission does
decide to initiate it staff would ask that they hold the citizen review meeting.

Chairman Wittmann asked if they were initiating and holding the citizen review, assuming that they
initiated.

Planner Milillo said that if they decide to initiate the amendment they should hold the citizen review
meeting as well.

Chairman Wittmann said if they don’t have enough information on the topic how do the citizens have an
opportunity to review and discuss what is being proposed.

Planning manager Linda Edwards stated that the purpose of initiation of a text amendment and a citizen
review is to open the subject matter, scope the issue and determine if further research needs to occur to
actually consider a text amendment. In this case there has been some preliminary research as they actually
had a project and have had a zoning interpretation which is attached to the staff report. What the Planning
Commission is being asked to consider is whether or not they feel that the community should initiated text
amendment to break out a behavioral health hospital from the existing LDC terms and uses. If the
Commission feels that this is something that they need to pursue they do need to initiate a text amendment
and hold a citizen review.

Chairman Wittmann stated that the citizen review would be only to get public comment on the initiation of
the amendment and not on the actual proposed amendment.

Town Attorney Phyllis Smiley said that the citizen review could actually discuss potential issues with

behavioral health hospitals that the public might want to see addressed in an amendment going forward.
The citizen review is not part of the Planning Commission’s decision whether or not to initiate. First the
discussion is held as to whether or not to initiate and then they would hold the citizen’s review meeting.

Chairman Wittmann said that she did not understand the context of the citizen review. In the past they
would initiate and that it would come back with a full presentation from staff and then the citizen review is
held. She said that she was confused.

Town Attorney Phyllis Smiley said that they apparently have done it several ways. There have been times
with certain amendments where they have had stakeholder groups held before the initiation so that there
was more information in terms of what was to be proposed that came forward at the citizen review meeting.
It is also been done the way that it was being done currently where there was some interest and they were
trying to move forward.

Commissioner Cavanee said that what he was hearing from staff and what he was reading in the packet is
that they have done some preliminary research and found that there is likely no need. He asked if they were
getting citizen input that there should be consideration of a change.

Planning Commission
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Planner Milillo said that the information that they have received has pretty much centered on the specific
hospital proposal. Staff is received no input and it has been advertised on two different occasions, but no
input from the public has been received on the text amendment itself. The public has provided their input
when they have a specific hospital that wants to locate at a specific location. That is how they know what
the perceptions are.

Commissioner Cavanee said he understood that they were preparing for the next time they get a behavioral
health case in front of them and at that point they will have the term or definition more refined.

Commissioner Peterson asked if this would have anything that happened with the behavioral health hospital
that they just saw. With this, would this have changed anything in the cases if the LDC was updated to
reflect behavioral health hospitals and the two that were looked at?

Planner Milillo said that depends on what the text amendment would actually say. What was presented was
the basic framework put together by staff in order to advertise the case. What they envision was that they
would have a specific definition for a behavioral health hospital that would be different from the general
hospital definition that they have and that they would add it to the various zoning districts where hospitals
are permitted perhaps by a conditional use permit. It may have changed the outcome.

Commissioner Bianchi asked if they were looking to reclassify the hospital definition for treatment
purposes. Is there currently a difference between behavioral health versus a medical center?

Planner Milillo said that there is no distinction currently in the code. Based on research staff doesn’t
believe there is any compelling reason to change and have a separate definition for these types of facilities.

Commissioner Bianchi asked if behavioral health was considered a disability and the protections that they
have as well as for where they can locate.

Mr. Milillo said that he could not answer that he did not think that all of the patients in behavioral health
facilities are a protected class but that he would defer that question to the Town attorney.

Attorney Smiley said that primarily the ADA and the Fair Housing Act apply to residential homes and state
that you cannot treat a person with a disability different from other residential living facilities. It does not
really apply to a hospital as much as it does with sober homes where you are putting a group facility in a
residential neighborhood.

Commissioner Bianchi said that if they initiate the text amendment how do they give some sort of recourse
as many people saw the proposal and were uncomfortable with it and the only recourse that they had was to
show up at Design Review because by right they really don’t have to go through any other public hearing
process. He said that he did not really like the idea of these types of facilities by right in RC because when
he thinks of a medical center or hospital he thinks of the synergistic uses that come from that which is the
goal of RC.

Chairman Wittmann said that she was confused because on the 2™ page of the staff report it says that
“there is no compelling reasons to establish a new use classification for behavioral health hospitals.”

Commissioner Peterson said that they will not know if they need to make a change to the code unless they
initiate the text amendment and have a discussion about it. Mr. Milillo has stated that they may not need the
change but if they don’t initiate the text amendment they won’t know that without further research and
discussion.

Chairman Wittmann initiated the text amendment and opened the citizen review. No one came forward to
speak.
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Planner Milillo said that if the Planning Commission had any suggestions or recommendations for staff
they would be appreciated. Staff has basically done the preliminary research and could do more however
staff was not sure what that would entail. If the Commission were looking for some additional information
staff would appreciate direction to do that because they are not convinced that they do need a new use in
the zoning code.

Commissioner Sippel said that he agrees with staff in that he is not sure that they need to go through the
process. Perhaps they do another couple of meetings but then they may come back with more of what they
already know so did they really need to do that. What is in place is adequate and staff doesn’t necessarily
see the need to do anything different.

Commissioner Bianchi said that his understanding was that with the last two proposals that have come
through there were a lot of folks who lived nearby these places who were blindsided and wanted to know
what recourse that they had. When they found out that there really wasn’t any that is when the outcry
began. In terms of going through a public hearing process and trying to alleviate concerns or vet the
proposal out, that is what the Commission is therefore. He said that he thought there should be some source
that gives a public hearing process such as a Use Permit or other classification that they can explore doing
that as well to make the findings of fact met before they give an approval and give the public some sort of
recourse so that they don’t continually have these cases come up.

Chairman Wittmann said that she thought it was important to try to determine compatibility but what
mechanism would be appropriate for that she did not know as they did not have enough information to
provide a lot of comment. She said that she assumes staff would come up with a planned use definition to
determine which zoning categories it would apply in and whether there are additional use restrictions or site
development restrictions.

Commissioner Cavanee said that it was his belief the only thing that they could do is look at previous cases
and evaluate the issues to see if there is something to address there.

ADJOURN MEETING

Chairman Wittmann adjourned the meeting at 5:55 p.m.

Chairman Jennifer Wittmann

ATTEST:

Recorder Margo Fry
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